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STATE REPRESENTATIVE

ANTONIO R. RILEY
18TH ASSEMBLY DISTRICT
JOINT FINANCE COMMITTEE MEMBER

February 5, 2001

Senator David Hansen ,
Chairman, Senate Committee on Labor and Agriculture
State Capitol, 19 South

Madison, WI 53708

Senator Hanson and other members of the Senate Labor & Agriculture Committee:

Unfortunately due to a long-standing scheduling commitment, | will be unable to attend the
public hearing on SB 17, the wage claim lien bill. However, the importance of this legislation
makes it imperative for me to let my thoughts on this issue be known to you as members of
the committee.

The importance of the wage lien bill was made clear to me by events in my own District.
Representing the 18" Assembly District located in downtown Milwaukee, | had many
constituents who worked for Steeltech Manufacturing. Unfortunately, Steeltech was unable
to make a profit and eventually filed for bankruptcy—laying off approximately 70 people.

These workers, in addition to losing their jobs, received another a significant blow to their
financial well being. An estimated $6 to $7 million on back wages owed to the Steeltech
workers would likely not be paid to them as part of the bankruptcy settlement.

Why are workers not being paid for work they have completed? Because of an amendment
that passed first as part of the budget repair bill at the end of the 1997-98 legislative session
and again, in a slightly changed form, by the 1999 budget bill. An amendment that places
liens held by financial institutions ahead of workers’ wages and benefits. An amendment that
protects financial institutions at the expense of workers.

Senate Bill 17 would correct this case of misplaced priorities. It would give workers priority as
secured creditors if they were left unpaid when their employer closes or goes bankrupt. As
the Wisconsin State AFL-CIO stated in their January 8, 2001 letter,

“The wage claim lien bill would restore the priority for Wisconsin workers that was the
intent of the Wisconsin Legislature and strongly affirmed by the courts. Justices of
the 1% District Court of Appeal declared “The absolute or sacred nature of the wage
claim lien flows from the single proposition: if workers are not paid their wages, they

and their families will suffer.”
STATE CAPITOL OFFICE ADDRESS: PO BOX 8953 » MADISON, WI 53708 « TOLL-FREE WI: 1-888-534-0018
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| understand why financial institutions might oppose this legislation—they are at risk when
businesses close or go bankrupt. But one must remember the simple but important fact that
financial institutions are being compensated for their risk. By the nature of the business they
engage in, financial institutions also have the technical wherewithal and expertise to assess
credit risk. Workers have none of those protections—they only have what we all have—the
expectation of being paid for the work they perform.

That is why Senate Bill 17 is extremely important. We must provide the simple but critical
protection to workers assuring that they receive the wages due to them.

| ask the Committee to think deeply about the plight of workers—who through no fault of their
own have lost their livelihood as their employer has closed due to bankruptcy. Whose
interests need to be protected first? And think how important this question becomes
throughout the entire state if the economy actually does go into recession and more
businesses do go out of business.

Thank you for your consideration.

Antoni
State Representative
18" Assembly District

ARR/cng
S:letters/nonconstiuent/wageclaimlien.february52001
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Senate Labor and Agriculture Committes
‘Wisconsin State Senate ;
- Madison, Wisconsin =~

| As the committee hears testimony regarding Senate Bill 17, the Priority for ‘

Wage Claim Liens bill, we wish to express our support for the bill. The
Interfaith Conference endorscd last session’s bill on this matter and wighes to

testate that support.

A i & ?

" When considering legislation and other issues that affect ihs coromunity we

strive to advocate for policies that uphold the dignity of eve'}f person. We
believe that insuring that workers always receive wages mey are owed

. respects their dignity and is simply the “ir and just z‘*im toda. A5 our

Executive Director Jack Murtaugh has said, workers should noi v 2 ir“ated
like filing cabinets and office furniturs when it comes to ban v
proceedings. Banks should not be able 1> count on workers los
they are owed in order for banks to cotlect on loans that are, oy daft
business risk. Workers should not be tzking a business risk when they show
up at the job.

We trust that the committee will look favorably upon this legisistion and will
work with the Assembly leadership to urge a vote on the bill i the early days
of this session.

Thank you to your attention to this mattsr and for all the tmpe.ian” work you
are domg '

Sincerely, .

Horeuts Lo

Marcus White
Associate Director

“To uphald the d:gmty of every person and the solidar'ty of the human communi ty”




Fudith 3. Robsan

Wisconsin State Senator

Testimony of Senator Robson
Senate Bill 17 — priority of wage claim liens

Senate Bill 17 gives workers top priority as creditors if they are left unpaid when their
employer goes out of business. It is based on a fundamental principle that workers
deserve to be paid for their labor. This was the law in Wisconsin for decades and during
that time wage claim liens had priority over all other liens except those for cleaning up
hazardous waste. ,

The wage claim lien statute was changed in 1998 and 1999 so that now the liens of
financial institutions have priority. Senate Bill 17 restores the priority of wage claim
liens.

I introduced this legislation because recent events have confirmed that when a business
stops operating, workers who have not been paid often end up with nothing. For example,
when Steeltech Manufacturing of Milwaukee ceased to operate a few years ago, about 70
employees learned that they would not be paid the wages they were owed.

In my own district, the Beloit Corporation closed without paying the severance pay it
owed the workers. The company deliberately deceived the workers to keep them working
while the company’s assets were sold in bankruptcy court, then refused to pay the
severance pay that it had promised.

The Department of Justice is pursuing claims on behalf of the workers, but since those
claims are not priority liens it is not clear how much, if anything, the workers will
actually receive. Denying workers the pay they have earned is wrong and should not be
legally permissible.

This issue doesn’t just affect workers in cities like Milwaukee and Beloit, it affects
workers everywhere. The Department of Workforce Development has cases pending
against companies in West Bend, Plover, Ashland, Rhinelander and Watertown. But how
much those workers will actually receive is in doubt since liens for unpaid wages no

longer have priority.

The impact of plant closings on workers and their families is devastating. It is
unconscionable to have that pain compounded by the injustice of not receiving wages that

are owed.

15 South, State Capitol, Post Office Box 7882, Madison, W1 53707-7882 Telephone (608) 266-2253
District Address: 2411 East Ridge Road, Beloit, WI 53511

Toll-free 1-800-334-1468  E-Mail: sen.robson@legis.state.wi.us
&3 Printed on recycled paper.



Under current law, the claims of financial institutions have priority over all liens (except
liens to clean up hazardous waste sites). To me, it makes more sense to give priority to
the claims of workers for unpaid wages. Financial institutions are in the business of
loaning money and evaluating the risk of those loans. They diversify their risk by making
many loans. A working family does not have these protections. All an employee has is
the time that he or she has worked. This is time that the person rightfully expects to be
paid for.

Senate Bill 17 simply codifies a rule of fairness: if a company promises wages, the
company should be bound by its promise.

Last session an identical version of this bill passed the Senate on a bipartisan vote of 23-
10. It was never taken up by the Assembly committee to which it was referred. I am
hopeful that by starting earlier in the session we will have more success this year.

This should not be a partisan issue. Each of us represents people who work for a living
Whether they vote Republican, Democrat, both or not at all, our constituents deserve to
be paid for the hours they work.

I urge your support for this simple legislation that gives legal sanction to the sense of fair
play that we all share regarding the rules of work. Thank you.
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TO: Members of the Senate Labor and Agriculture Committee
FROM: Phil Neuenfeldt, Secretary-Treasurer

DATE.: February 6, 2001

RE: SUPPORT FOR SENATE BILL 17

Priority for Wage Claim Liens

This legislation is based on the fundamental principle that workers deserve to be paid in
full for their labor.

Wisconsin statutes allow for a wage claim lien to be filed on the assets of an employer for
wages owed to workers. The priority for wage claim liens over all other secured creditors was
affirmed in a unanimous decision by the 1* District Court of Appeals in January 1998 in a case
involving Wisconsin’s wage claim lien statute. However, banking lobbyists moved quickly to slip
an amendment into a final “miscellaneous motion™ passed by the Joint Finance Committee related
to a budget repair bill at the end of the 1997-98 Legislative Session. The amendment essentially
nullified the court ruling.

State law now gives workers’ unpaid wages and benefits top priority except for a lien of a
bank, credit union or savings and loan that was filed before the wage claim lien. Because financial
institutions file liens at the time a loan is approved - sometimes even before workers are hired -
they will always have first claim on assets. Given this, there are rarely any assets left to
compensate workers who remain unpaid for labor performed in good faith for their employer.
This is fundamentally unfair.

There are thousands of business closings each year and in the vast majority of cases
employers do not leave workers unpaid. However, when it does happen it creates a financial
hardship for those workers affected, and it is basically unjust. The following are some examples
of business closings in recent years where workers were left with money owed to them:

(over)




Beloit Corporation (Beloit) Steeltech (Milwaukee)

Econo Foods (Plover) Hunt’s Family Food Center (Ashland)
Stadium Sports (Madison) LSJ Sportswear (Deerfield)

AR Accessories Group (West Bend) Marplex, Inc. (Rhinelander)

U. S. Leather, Inc. (Milwaukee) Menasha Corporation (Watertown)
City Brewing Company (La Crosse) Cares R Us Home Health (Milwaukee)
J & A Home Health (Milwaukee) '

[Wage claims can include: wages, holiday pay, vacation pay, severance pay, bonuses,
supplemental unemployment compensation benefits when required under a collective bargaining
agreement, and other benefits agreed upon between the employer and employee. It also includes
any increased wages due to plant closing violations.]

What message is sent to the broader workforce when workers are left unpaid for their
many years of loyalty and labor? SB 17 would restore the priority for Wisconsin workers that
was the intent of the Wisconsin Legislature and strongly affirmed by the courts. As the justices of
the 1* District Court of Appeals declared:

“The absolute or sacred nature of the wage claim lien flows
from the simple proposition: if workers are not paid their wages, they
and their families will suffer.”

Their ruling went on to say:
“Nothing in the statutes suggests that the Legislature intended

workers to lose their wages merely because a bank or some other creditor
arrived at the courthouse first.”

While a bank takes a risk based on the careful assessment of its loan officers, a worker
relies on the employer’s word that they will be paid for work performed in good faith. Banks are
in the business of financial risk -- workers are not. The courts agree that the banks should not
shift their risk to workers and their families. -

We urge members of the committee to put workers first and support SB 17.

PN/JR/mj




 P/B5/28A1 13:14  d14B4547mg UE LOCAL 1111 Y
- e

Testimony of UE Local 1111 Sergeant-at-Arms Bob Granum
at the Wisconsin State Senate Labor and Agriculture Committee Hearing
Regarding Senate Bill 17

2/6/01

I'am here to express the full support of my union, the United Electrical, Radio and Machine Workers
of America, and the thousands of working families in Wisconsin that we represent, for Senate Biil 17.
We represented the workers at Steeltech in Milwaukee and our members there learned Jjust how
deficient the current law is. The changes proposed in this bill are absolutely necessary.

You might ask: "How did the workers at Steeltech manage to end up being owed weeks and even
months of pay when the company declared bankruptcy?" T will explain as best I can. Steeltech, as
you may remember, was established with much acclaim as creating a future for an impoverished
section of Milwaukee. Many top public and corporate officials were on hand to claim credit. But
a few years later the major contracts had dried up and Steeltech's finances, rickety from the start,
were on the verge of collapse. Finally the management asserted early in 1999 that they had lined up
new business, contingent only on getting their finances reorganized. And they said they also had all
but finalized that refinancing, that it was waiting only on a couple final technicalities.

But then the money for the weekly payroll dried up before the refinancing came through.
Management held a meeting with the workers and told them that if the workers stopped working due
to not receiving pay, then the company would have to close the doors, and once they did there would
be no chance of getting the refinancing and reopening the plant. But if the workers kept working,
the refinancing would come through in a matter of one or two weeks, and the workers would receive
their backpay. City officials backed up management’s claim that the refinancing was close.

- The workers at Steeltech knew that the plant was the only hope for the future in their community,

30 in the face of this situation. and with the promise that they would be paid shortly, they decided to
keep working. The company even continued to run weekly payroll checks--it just didn't distribute
them because there wasn't money in the account. The first couple weeks went by and management
said it would be another week or two. And then it kept going throughout the summer. Most of the
workers eventually had to leave to get other jobs to support their families, but by then they were
owed several weeks pay. Finally the company declared bankruptcy in early October, 1999,

About 40 workers that we represented were left owed about $95,000 in wages for hours worked.

In addition, both they and other workers were owed thousands of dollars for vacation pay that they
had earned but not yet been paid. Non-represented office and management personnel were also owed

a substantial amount of pay.
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Steeltech did not close without some substantial assets. It was estimated that the real estate and
equipment was worth between $4 and $5 million. The workers should have been paid from the
proceeds of the sale of this property, and the union filed a lien on their behalf in order to accomplish
this. But due to the borrendous way the current law is written, it is not clear that the workers will
receive a single penny. Instead, they have had to stand by and watch every last dollar given to a
wealthy bank instead, leaving poor families even poorer despite their hard work and total commitment
to their jobs.

This happened because the law as written is inherently unfair. It gives money owed to banks priority
over money owed in wages. So banks, who justify high interest rates by saying they are putting their
money at risk, are being absolved of that risk by our government. And workers, who are least able
to afford a loss of income, are left without pay despite the fact that our government is supposed to
enforce the iron-clad guarantee of a day's wages for a day's work.

This happened because the law as written is easily twisted, even in those cases where you would
expect that workers would be paid. Steeitech’s assets were over $4 million and the banks listed on
the bankruptcy filing were owed less than $2 million, so there should have been plenty left over for
the wages that were owed. But here comes the trickery. The Redevelopment Authority of the City
of Milwaukee was one of several public bodies that put money into Steeltech. It was owed about $6
million. It is not a financial institution and so did not come ahead of the workers' wage claim. But
in documents filed in court, the Redevelopment Authority assigned its title to the debt to the Firstar
Bank, allowing Firstar, as a financial institution, to claim that it should receive all $6 million before
the workers receive anything. Since the assets were less than $6 million, this effectively guaranteed
that no worker would receive a penny. We challenged this greedy grab, but the law as written offers
little protection to the workers. It must be changed.

It is a shameful blemish on the State of Wisconsin that current law ensures that banks are paid off
rather than the workers who put in the hard hours for a company. It is a further outrage if the law
- also allows public institutions such as the City of Milwaukee's Redevelopment Authority to be
contorted in order to help turn workers' wages over to wealthy banks.

Please approve Senate Bill 17 and ensure that workers receive the wages that they have earned.

Thank you.

TR o

UE Local 1111 FPA4GE B2




WISCONSIN g
CITIZEN ACTION

Senate Committee on Labor and Agriculture .
February 6, 2001

Testimony by
Carolyn Castore, Legislative Director
Wisconsin Citizen Action

Wisconsin Citizen Action is the state’s largest public interest watchdog organization with
over 54,000 individual members and 250 affiliated organizations. We strongly support
SB 17.

The wage lien bill recognizes that for most Wisconsin citizens, wages are the single
most important means of supporting themselves and their families. Wages represent
work done. The time needed to do that work cannot be recaptured if wages are not
paid. Most of us go to work, expecting that our employer will compensate us in an
agreed upon manner. Most employers expect to pay those wages as well.

Banks, however, expect risk when lending money. The interest rate charged reflects
that risk. Banks regularly review their loans to ensure a balance of risk — so that they will
still have a profit if there are some defaults.

Current law does not reflect these expectations. Workers, many of whom live paycheck
to paycheck, are expected to bear the risk if their employer goes bankrupt. Financial
institutions, who are supposed to be able to manage risk, instead receive special
consideration during a bankruptcy.

Itis difficult enough for a worker to find out that his or her job no longer exists. It is much
worse to discover that the wages earned in the past week or month will not be
forthcoming. Workers rarely “lend” their labor. They should not be placed in the
position, after the fact, of finding they have donated it.

SB 17 will return the wages earned to their rightful place when a company goes bankrupt
— the head of the line.

3
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Senate Labor Committee
Testimony on Senate Bill 17
Priority for Wage Claim Liens

February 6, 2001
Chairman Hansen and Members of the Committee:

Today, you will hear the testimony of workers whose lives have been seriously impacted by a change in
Wisconsin State Law enacted in a late-night “miscellaneous” amendment to the 1997-98 budget repair bill.
The purpose of this bill was to ensure that banks receive top priority as creditors when an employer closes
or goes bankrupt.

The change in the law is accomplishing its purpose. In case after case, workers’ wages are left unpaid
when employers’ close down. In Milwaukee, we can point to Steeltech, J&A Home Health, US Leather,
Cares R Us Home Health and Centene Corporation. And as the economy slows, there are certain to be
many more examples. The amendment approved in the 1997-98 budget is nothing more than a transfer of
wealth from the workers who earned these wages to lending institutions.

When a tannery worker like those you have heard from today goes into work each day, they go with the
understanding that they will receive a fair wage for a fair days’ work. It’s not like going to the casino in the
hopes of taking home some winnings. This should not be a gambling proposition.

On the other hand, when a lender makes a loan, they know that there is risk involved. That’s why they are
paid interest on the money they lend. That’s why they assess the risk, before making the loan.

So which of these two transactions....the work performed for an employer...or the money lent by a
lender...should receive priority when the business shuts down? It is obvious to me. ..obvious if you look
back in scripture...obvious in the state’s traditions...and obvious in a decision by the 1* District Court of
Appeals...that worker’s wages should not be placed at risk.

I'have to believe that this amendment was enacted by mistake. Any reasonable citizen...and certain most
legislators...would reach the same conclusion if given all the facts.

So we are asking for your bi-partisan support in taking this measure back before the legislature. We need
to ensure that wages are treated fairly in the future, as they were in the past.

z}}?
f/*&{}\cerely, /)

/
- ﬁ@%
John Goldstein

Pi;}ident

EXECUTIVE BOARD

Mary Jo Avery Judy Burnick Willie D. Ellis Jerrold Heidenreich Bill Reik
Lyle A. Balistreri Steve Cupery Nacarci Feaster Charles R. Hoffmann Annie Wacker
Scott Bauer Douglas Drake Chuck Gobel Fred Hultquist Daniel R. Welch
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Harvey L. Wendel

My name is Michael Vaughan and I am speaking today on behalf of the Wisconsin

Bankers Association in opposition to 2001 Senate Bill 17. This bill would change existing

law to give wage claim liens on an employer’s property priority over previously existing

liens of financial institutions.

Only five states have wage claim lien laws: Idaho, Indiana, Minnesota, West Virginia
and Wisconsin. Not one of these states has as expansive a law as is proposed by SB 17. One
of the reasons 45 states do not have such a law, perhaps the major reason, is that wage claims

up to $4,300 per individual are also the subject of federal bankruptcy law provisions. There

are conflicting suggestions in state and federal case decisions in Wisconsin as to whether the

change proposed by SB 17 would be found applicable in a bankruptcy proceeding.

Here in Wisconsin, our statute was created in 1975 when the administering state
agency (then DIHLR) was given an enforceable lien right over an employer’s property.
Because the lien right was enforceable but not automatic, no conflict with competing lien
interests ever arose. In 1993 the law was expanded so as to give individual employees the

option of enforcing this lien right. That resulted in greater activity under the statute and suits

% Facsimile (608) 257-2508 email@murphydesmond.com www.murphydesmond.com
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were quickly initiated on such issues as to whether this lien legally superseded liens that had
existed for decades and whether this change had retroactive effect or not. In January 1998
the District I Court of Appeals, overruling the trial court’s decision in part, ruled that this

wage claim lien did supersede other liens and also was retroactive in effect.

In reaction, the legislature in 1998 amended this statute to provide that wage claim
liens are superior to all subsequently filed liens (except DNR pollution clean-up liens) but do
not take precedence over previously filed liens. That state of affairs lasted for only a year.
In the 1999 budget act, the legislature changed the law again. This change provided that the
wage claim lien is superior to all liens, whenever filed, except for financial institution liens
that originate before the wage claim lien takes effect and except for DNR hazardous

substance or other pollution clean-up liens.

This history makes clear the tugging and pulling that has occurred over the years
between the various parties who wish to protect the superiority of their liens. It is obvious
that a worker wishes to be paid the wages due him or her. It is also obvious that a financial
institution, in evaluating whether or not to make a loan, needs the certainty of knowing what
collateral is available to secure that loan. It is one thing to give a worker superpriority for a
$400 wage claim. It is quite another matter to erode the value of properties secured against a

loan by giving a potential $20 million superpriority for all the workers in a plant.

210054-1mrv-020201bg
Speech (Feb)
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This is not an easy issue to resolve and we recognize that there are many policy items
to consider. However, I respectfully submit that we thought this issue had been settled when
the legislature in 1998 determined that the general rule on enforceability of liens should be
followed: That is, that wage claim liens - like most liens - would be superior to all
subsequently filed liens, except DNR clean-up liens. That appears to be the law in at least 45

other states.

The 1998 enactment did not last long. The next year we participated in the
discussions that arose in the wake of that enactment and that resulted in the change by the
1999 legislature - the presumed final compromise - to provide that wage claim liens are
superior to all other liens, whenever filed, except for financial institution liens that originate
before the wage claim lien and DNR hazardous substance or other pollution clean-up liens.
Now this bill comes before you to say once again, “well, maybe that wasn’t quite right,

either.” To the contrary, we think that present law is right and that this bill is wrong.

We point out that past and current law has made a number of policy decisions on
priorities in this area and has sorted out several times what those priorities should be. Once
upon a time, because the lien was enforceable but not automatic, the lien was like all othe;r
liens in that it took priority over subsequently filed liens and was subordinate to previously
filed liens. After the 1993 change and the ensuing litigation, the legislature codified that
general rule as the rule to apply here. In 1999, the legislature decided that this lien should be

superior to other liens except for financial institution liens and DNR liens. In the case of

210054-1mrv-020201bg
Speech (Feb)
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DNR liens, that involved the policy judgment that those liens were so important they should
take precedence over wage claim liens and all other liens whether filed before or after the
DNR lien. That decision continues in this bill. The authors of this bill have concluded that
the DNR lien should continue to take precedence over even a previously filed wage claim
lien. I am not here to comment on that decision but raise it only to point out the policy

decision on priorities that has been made in that instance in this very bill.

I am here to talk about the financial institution liens that under present law have only
“ordinary” priority vs. wage claim liens. What I mean by that, again, is that present law
gives financial institution liens priority over wage claim liens only if they originate before
the wage claim lien originates. Bank business loans are a large part of the economic engine
that permits our society to grow, that permits more workers to be employed and that helps to
make the Wisconsin economy as vibrant and flourishing as it is. What if business lenders are
told, “we want you to make business loans and we certainly understand your taking lien
rights in property to secure your loans, but we do want you to know that someone may step
ahead of you in line with unlimited claims against the business to which you have loaned
money?” Can there be any question but that lenders will be less likely to make a loan in a
questionable situation? . . . that lenders will need to charge a higher interest rate because qf
the added risk? . . . that some of the economic success stories that have resulted in recent
years from lenders going out on a limb with new or shaky borrowers simply won’t occur
anymore?

210054-1mrv-020201bg
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I set forth this history and these questions to illustrate that the issue of lien priorities is

one that the Wisconsin Legislature has deliberated on for some time. As I mentioned earlier,

we are one of only five states to have wage claim lien laws on the books and this bill would
make our law the most expansive in the nation. As you review this bill, T ask you to consider

whether the change proposed here is a fix (and if so, a fix of what?) or a quagmire of new

problems?

For the reasons stated, the Wisconsin Bankers Association respectfully opposes SB

17. T'will be pleased to respond to any questions committee members may have.

210054-1mrv-020201bg
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REPRESENTING WISCONSIN BUSINESS -

Wisconsin
Manufacturers

Commerce

Memo

501 East Washington Avenue
P.O. Box 352
Madison, WI 53701-0352
Phone: (608) 258-3400
Fax: (608) 258-3413
WWW.WITC.0rg

TO: Members of the Senate Labor and Agriculture Committee

FRbM: James A. Buchen, Vice President of Government Relations

DATE: February 6, 2001

RE: Opposition to Senate Bill 17--Priority of Wage Claim
Liens

Background

Under current Wisconsin law, the department of workforce development
(DWD) must investigate and attempt to adjust any claim by an employee
that his or her employer has not paid the employee any wages that are
owed to the employee (a wage claim). Currently, DWD or an employee
who brings a wage claim action has a lien upon all property of the
employer, real and personal, located in this state for the full amount of any
wages owed to the employee.

Also, under current law, a wage claim lien takes precedence over all other
debts, judgments, decrees, liens, or mortgages against an employer except
for a lien of a financial institution, such as a bank, savings and loan
association, or credit union, that originates before the wage claim lien takes
effect and a lien of the department of natural resources for expenses
incurred in cleaning up a hazardous substance discharge or other
environmental pollution.

WNIC Position--Opposes SB17

Venture capital is an important component of initiating and sustaining
business development in Wisconsin. This bill will discourage the
investment of venture capital in start up businesses, as well as in situations
where an on-going business operation experiences financial difficulty.

Other state laws, such as Wisconsin’s “Plant Closing and Business
Cessation” law, recognize the need to balance the interests of financially
distressed businesses operations versus the need for employee notice.
Passage of this legislation will make it more difficult for companies in
financial distress to continue their operations, and to continue employing
their workers. See Wis. Stats. Section 109.07(5)(a)(1) and Administrative
Rule DWD 279.08 attached.

Conclusion ,
We urge the members of the Senate Labor and Agriculture Committee 1o

oppose SB17.




TO: Members, Senate Labor and Agriculture Committee

FROM: James E. Hough, on behalf of
WMBA Board of Directors

DATE: February 6, 2001

RE: Opposition to Senate Bill 17

The Wisconsin Mortgage Bankers Association (WMBA), respectfully urges you to
oppose Senate Bill 17 which establishes a super priority status of wage claim liens over
preexisting liens.

The result of this change would be to place legitimate mortgage liens on an employer’s
property at risk for liens that are impossible to quantify and are subsequent to the
mortgage lien. Most importantly, the proposed change is simply bad public policy. Such a
provision in state law would make it difficult for all businesses and, in particular, for
small businesses and start up companies, to obtain mortgage loans due to the risk of
potential future wage liens taking precedence over mortgages that originate before the
wage lien. Where credit is granted, costs may be significantly higher to cover the risk
created by this proposed statutory change.

The strongly opposes Senate Bill 17 and respectfully urges your opposition as well.

Thank you.

10 East Doty Street, 5t Floor, Madison, WI 53703 e P.0. Box 1606, Madison, WI 53701-1606 s (800) 532-1091
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Community Bankers of wisconsin

CBW Financial Services, Inc.
A Subsidiary of the Community Bankers of Wisconsin

Public Hearing of the
Senate Labor and Agriculture Committee
SB 17 - Wage Claim Liens

Testimony of Daryll Lund, President & CEO
Community Bankers of Wisconsin

Chairperson Hansen and members of the committee, my name is Daryll Lund, President & CEO of the
Community Bankers of Wisconsin (CBW). CBW is a statewide trade association representing the interests of

approximately 225 community based financial institutions.
I appear before you today to testify in opposition to SB 17.

Community banks would first like to state that we are sympathetic to what the authors of this bill are attempting
to accomplish. Employers have an obligation to pay the employees their due wages and should do so.
Wisconsin law is very clear on the time frame in which an employer must pay their employees and the penalties

imposed upon them if they refuse to do so.

It is unfortunate that this bill is being portrayed as a bank creditor vs. employees issue when in reality this

should be viewed as an employer/employee issue.

In addition to being impacted by a business loan that may go bad community banks may also be impacted when
-~ employees are not paid since these same employees may also be customers of the bank who hold loans that are
contingent on being repaid from the employees wages. Such a situation could find the bank in a no win

situation.

As you know banks operate under the premise of public trust. It has been implied that banks are in a better
position vs. the employees to absorb any losses. Banks are financial intermediaries and have a responsibility to
safeguard the money deposited in our institutions. When a customer deposits money in a bank, that money is
reinvested back into the community in the form of loans. When a bank determines the risk in extending a

business loan they want to do so with certainty since they are investing their customers deposits.

Commitied 1o ethics, integrity and professionalism in representing Wisconsin's cornmunity banks.
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Community banks however are opposed to SB 17 because of the following:

1. As proposed in SB 17 the wage claim lien would be applied retroactively and would impact the lender

that has a prior perfected security interest in the company’s assets.

Having a perfected security interest in a company’s assets is one the criteria a lender uses in establishing

the terms of the loan including the interest rate. With additional uncertainty due to a priority wage claim

lien the cost of credit to borrowers is likely to increase.

- Also having an undeterminable potential lien against the assets of a business in a priority position would

make the credit worthiness of a business almost impossible to assess and could certainly restrict the

access to credit for Wisconsin businesses.

2. Currently the Small Business Administration (SBA), WHEDA and the Farm Service Agency aIl'require
lenders to have secured positions in collateral to obtain a guaranty. SB 17 if enacted as proposed appears
to eliminate the certainty of a secured position that would suggest eliminating these loan guaranty

programs to Wisconsin businesses and farmers.

3. There are many types of compensation that could be included in a wage claim lien. Compensation due
employees varies significantly between companies. In addition to normal wages and salaries wages
could include commissions, tips, deferred compensation plans, employment contracts, golden parachute
contracts and profit sharing plans. All these types of compensation plans could potentially be covered

under a wage claim lien and could render the company’s assets meaningless to a lender.

4. Wisconsin court decisions had concluded prior to the 1998 Court of Appeals decision, Pfister v.
Milwaukee Economic Development Corporation that a pre-existing lien would take precedence over a
wage lien. In a 1981 Waukesha Circuit Court decision the court held that a lien under §109.09(2) could
not be retroactive and did not have priority over liens held by financial institutions. In addition the Court
stated that if such lien took priority, it would be unconstitutional as exceeding the police powers of the

state.
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Also in a 1988 U.S. District Court decision the court found that there is no language in the statute

providing that the lien language in §109.09(2) takes precedence over prior secured creditors who have

perfected their interest prior to the wage lien.

Thank you for the opportunity to appear before your committee. I would be happy to answer any questions.




Senate

Committee on Labor and Agriculture
Senator Dave Hansen, Chair

PAPER BALLOT

Date: February 6, 2001
Bill: Senate Bill 17 -- Relating to: the priority of a wage claim lien.
Motion: Passage
Moved by: Hansen
Seconded by: Decker /'“”

Ve
Aye: No:

7

Senator Alan Lasee
Please return to Senator Hansen’s office (by messenger) by 5 pm Tuesday, February 6, 2001.
Thank you. Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any
questions.
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* Capitol Stampings closes deal
to take over ‘bez(-Steeltech plant |
i

‘ 2
By TOM DAYKIN ’/
| - of the Journal Sentinel staff

The sale of the former Steeltech;
Manufactur_ing Inc. plant to Capi- ~
tol Stampings Corp. closed. this .
week, it was announced Thurs-. -

IR ~ - -Providing jobs on Milwaukee’s

day.

_Capitol - Stampings, a ‘manufac-

. turer of pulleys and sprockets for
. lawn-and-garden equipment mak-

e ers, bought the 181,000-square-foot: °

| building,-2700 W. North Ave., for
- $3.25 million, said Samuel D,
~ Dickman Sr., president of The
- Dickman Co., Milwaukee. Dick.
man, along with Robert Flood, of

- Inland Cos., Milwaukee, brokered
thedeal.” R L
Capitol Stampings said last

" year it planned to buy the build-
ing. The company will move its
106 employees to the plant and
will sell its buildings at 3879 N.
-Richards St. in Milwaukee and in

" -Fredonia. ~
Steeltech was founded in 1990

with:$30 million in public and pri-
yg{tzf financing.. The minority-
owned firm received hefty ‘gov-
ernment contracts with the aim of
impoverished north side. ST
The company, however, was un-
able to win enough  business

when its original contracts ex- |

pired, and eventually it was liqui-
dated. . C

The City of Milwaukee, -Steel-
tech’s largest secured creditor;

plans-to apply the proceeds from -
the building’s salé to pay off $5.1:
- million it owes investors ‘who" |

bought Steeltech bonds when the

company was founded.
Capitol Stampings will receive
$6 million in state incentives to

help finance its purchase and rerp‘

ovation of the plant.

@535 I |
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109.03

(7) PROTECTION OF EMPLOYEES. Section 111.322 (2m) applies
to discharge and other discriminatory acts arising in connection
with any proceeding under this section.

History: 1975 ¢.380,421; 1977 c. 26, 235,447: 1981 ¢. 20, 388; 19872.403; 1989 :

a.226,228; 1993 a 86, 144.

The award of “expenses™ under sub. (6) may include attorney fees. Jacobson v.

American Tool Cos., Inc. 222 Wis. 2d 384, 588 N.W.2d 67 (Ct. App. 1998):

The inclusion of the state in the definition of employerat s. 109.01 (2) and the cre-
ation of a private cause of action against employers under sub. (5) is a waiver of the
state’s sovereign immunity. Claims under statutes enumerated in's. 109.09 (1) may
be enforced by a private action brought under sub. (5). German v. DOT, 223 Wis. 2d
525, 589 N.w.2d 651 (Ct. App. 1998).

Attorney fees are awardable under sub. (6). Jackman v. WMAC Inv. Corp. 610 F-

Supp. 290 (1985).

109.07 Mergers, liquidations, dispositions, reloca-

tions or cessation of operations affecting employees;
advance notice required. (1) In this section:

(a) “Affected employee” means an employee who loses, orv
may reasonably be expected to lose, his or her employment with
an employer-who is required to give notice under sub. (Im)

because of the business closing or mass layoff.

" (b) “Business closing” means a permanent or.temporary shut-
down of an employment site or of one or more facilities or operat-
ing units at an employment site or within a single municipality that
affects 25 or more employees, not including new or low-hour
employees. - ) o

{c) “Employee benefit plan” means a plan as defined in 29
USC 1002 (3).

(d) “Employer” means any business enterprise that employs
50 or more persons in this state. :

" - {e) “Highest official” means the mayor of a city, town board -

chairperson or village president, except as follows:

1. For a city organized under subch. I of ch. 64, “highest offi-
cial” means both the president of the city council and the city man-
ager. N
2. For a village organized under subch. 1 of ch. 64, “highest

official” means both the president of the village board of trustees
and the village manager. i
(D) “Mass layoff” means a reduction in an employer’s work
force that is not the result of a business closing and that affects the
- following numbers of employees at an employment site or within
asingle municipality, not including new or low—hour employees:
1. At least 25% of the employer’s work force or 25 employ-
ees, whichever is greater; or
" 2. Atleast 500 employees.

(g) “Municipality” means a city, village or town. -

(h) “New orlow-hour employee” means an employee who has
been employed by an employer for fewer than 6 of the 12 months
preceding the date on which a notice is required under sub. (Im)

. or who averages fewer than 20 hours of work per week.

{1m) Subject to sub. (5) or (6), an employer who has decided
upon a business closing or mass layoff in this state shall promptly
notify the subunit of the department that administers s. 106.15,
any affected employee, any collective bargaining representative
of any affected employee, and the highest official of any munici-
pality in which the affected employment site is located, in writing
of such action no later than 60 days prior to the date that the busi-
ness closing or mass layoff takes place. The employer shall pro-
vide in" writing all information concerning its payroll, affected
employees and the wages and other remuneration owed to such
employees as the department may require. The department may
in addition require the employer to submit a plan setting forth the
manner in which final payment in full shall be made to affected
employees. The department shall promptly provide a copy of the
notice required under this subsection to the department of com-
merce and to the office of the commissioner of insurance and shall
cooperate with the department of commerce in the performance

“of its responsibilities under s. 560.15 and with the office of the
commissioner of insurance in the performance of its responsibili-

WAGE PAYMENTS, CLAIMS AND COLLECTIONS
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ties under s. 601.41 (7). This subsection does not apply toa busi-

ness closing or mass layoff that is caused by a strike or lockout,
. (3) (a) If an employer fails to give timely notice to an affected

‘employee as required under sub. (1m), the affected employee may

recover, as provided under sub. (4), all of the following:

L. Pay, for the days during the recovery period described
under par. (c) that the employee would have worked if the business
closing or mass layoff had not occurred, based on the greater of
the following: - L i

a. The employee’s regular rate of pay from the employer,
averaged over the shorter of the 3—year period preceding the busi-’
ness closing or mass layoff or the entire period during which the
employee was employed by the employer.

b. The employee’s regular rate of pay from the employer at
the time of the business closing or mass layoff.

2. The value of any benefit that the employee would hav&

received .under an employee benefit plan during the recovery
period described under par. (c), but did not receive because of the
business closing or mass layoff, including the cost of medical
treatment. incurred that would have been covered under the

employee benefit plan. -

(b) The amount thatan employee may reéover uhdcr pan(a).
. shall be reduced by any cost that the employer incurs by ¢rediting

the employee, under an employee benefit plan, for time not actu-
ally served because of a business closing or mass layoff.

" (c) The recovery period under par. (a) begins on the day that
the business closing or mass layoff occurs. The recovery period
equals the number of days in the period beginning on the day on
which an employer is required to give notice under sub. (Im) and
ending on whichever of the following occurs first:

1. The day that the employer actually gave the notice to the
employee. ) : ) . ) :
2. The day that the business closing or mass layoff occurred.
(4) (8) Anemployee whose employer fails to notify timely the
employee under sub. (1m) may file a claim with the department..
If the employee files a claim with the department no later than 300
days after the business closing or mass layoff, the departmient
shall, in the manner provided in s. 109.09, investigate the claim,
determine the number of days that the employer was late in pro-
viding notice and, on behalf of the employee, attempt to recover
from the employer the payment under sub. (3).
(b) If the department does not recover payment within 180

.days after a claim is filed or within 30 days after it notifies the

employee of its determination under par. (a), whicheveris first, the
department shall refer the claim to the department of justice. The
department of justice may bring an action in circuit court on behalf
of the employee to recover the payment under sub. (3). )

(c) If the department of justicé does not bring an action under
par. (b) within 120 days afier the claim is referred to it, the
employee may bring an action in circuit court to recover the pay-
ment under sub. (3). If the employee prevails in the action, he or
she shall also recover costs under ch. 814 and, notwithstanding .
814.04 (1), reasonable attorney fees.

(d) An action undeér this section shall be begun within one year
after the department refers the claim to the department of justice
under par. (b), or be barred. : ‘ ’

(4m) (a) If an employer fails to give timely notice to the high- ‘

est official of a municipality as required under sub. (Im), the
department shall assess a business closing surcharge against the
employer of not more than $500 for each day in the period begin-
ning on the day that the employer was required to give notice to

the highest official and ending on the earlier of the day that the ‘

employer actually gave notice to the highest official or the day that
the business closing or mass layoff occurred. .
(b) The department shall deposit business closing surcharges

collected under par. (a) in the general fund.
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(5) (a) Anemployer is not liable under this section for a failure
to give notice to any person under sub. (Im), if the department
determines all of the following: .

1. When the notice under sub. (1m) would have been timely -
given, that the employer was actively seeking capital or business
to enablethe employer to avoid or postpone indefinitely the busi-
ness closing or mass layoff.

2. That the employer reasonably and in good faith believed -
that giving the notices to all parties required under sub. (Im)
would have prevented the employer fmm obtammg the capital or -
business.

(b) The depa.rtment may not determine that an employer was
actively seeking capital or business under par. (a) 1. unless the
employer has a written record, made while the employer was seek-
ing capital or business, of those activities. The record shall consist
of the documents and other material specified by the department
by ruleunders. 109.12 (1) (b). Theemployer shall have individual
documents in the record notarized, as required by the depart-
ment’s rules. The employer shall provide the department with an
affidavit verifying the content of the notarized documents.

{6) Anemployer is not liable under this section for a failure to
give notice to any person under sub. (Im), if the department deter-
mines that the business clos;ng or mass layoff is the result of any-
of the following:

(a) The sale of part or all of the employer’s business, if the pur-
chaser agrees in writing, as part of the purchase agreement, to hire:
substannally all of the:affected employees with not more than a
6-month break in employment.

(b} The relocation of part or all of an employer s business
within a reasonable commuting distance, if the employer offers to
transfer substantially all of the affected employees with not more
than a 6-month break in employment.

(c) The completion of a particular project or work of a specific
duration, including seasonal work, if the affected employees were
hired with the understandmg that their employment was limited
to the duration of such work or project. )

(d) Business circumstances that were not foreseeable when the
o notice would have been timely given.

{e) A natural or man-made disaster beyond the control of the
employer.

f) A temporary cessation in business operations, if the
employer recalls the affected employees on or before the 60th day
beginning after the cessation.

{7) Each employer shall post, in one or more conspicuous
places where notices to employees are customanly posted, a

. notice ina form approved by the department setting forth employ-
ees’ rights under this section. Any employer who violates this
subsection shall forfeit not more than $100. )

{8) Section 111.322 (2m) applies to discharge and other dis-
cri'minatory acts arising in connection with any proceeding under
this section.

History: 1975¢.380; 1983 a. 84, 149; 1983 a. 1925. 304; 1983 a 538; 1987 a.

27; 1989 a. 44,228; 1995 a: 27, ss. 3782 and 9116 (5); 1997 a. 51.
There is no private cause of action under this section. Henne v. Allis-Chalmers
Corp.. 660 . Supp. 1464 (E. D. Wis. 1987). _
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DWD 279.08 Exceptions. An employer is not liable for
failure to give notice if the department, upon complaint, deter-
mines the business closing or mass layoff is caused by any of the
following:

(1) A strike or a lockout not intended to evade the require-

ments of 5. 109.07, Stats., including but not limited to loss of -

employment for nonstriking employes who lose work with an
employer because of a strike.

(2) The sale of all or part of an employer’s business, if the pur-

- chaseragrees;inwﬁﬁng,aspmofﬂlepmchaseagxeementtohire
substantially all of the affected employes with not more than a 6
month break in employment.

(3) (a) The relocation of all or part of an employer’s business

‘within a reasonable commuting distance, if the employer offers to-

transfer or hire substantially all of the affected €mployes with not
more than a 6-month break in employment. .

(b) Offers to transfer shall be considered a relocation under this
subsection if the employe receives a bona fide transfer offer to an
employment site owned and operated by a related enterprise. If the
new employment site is within a reasonable commuting distance,
the relocation exception will apply, regardless of whether the
employer offers to compensate the affected employe for reloca-
tion costs. However, an employer’s offer to pay relocation costs
may make a more distant site equivalent to-one within a reasonable
commuting distance for purposes of this subsection.

(c) Under this subsection, a “reasonabie commuting dis-
tance”shall be presumed to be a distance of less than 50 miles,
unless an affected employe has already been commuting 50 miles
or greater on a voluntary basis prior to the relocation or indicates
in writing that he or she is willing to commute 50 miles or more
under a relocation. On a case by case basis, the department may
determine that a commuting distance of less than 50 miles is not
reasonable if industry practice or local conditions, such as climate,
geographic accessibility, the quality of roads, customary available
transportation, including public transportation, and travel time, so
warrant. : o o

(4) (2) The completion of a particular project, activity or
undertaking or work of a specific duration, including seasonal
work if the affected employes were hired with the understanding

that their employment was limited to the duration of the work or

project. . -

+ (b) For the purposes of this paragraph, an employer is not -

required to provide notice to agricultural, construction or other

employes whose work is clearly identified as seasonal but not

recurring, or who are hired for harvesting, processing, or for work
limited to a particular project. ’

(c) The department shall consider usual and customary
employment practices of the industry or locality, employment
contracts or collective bargaining agreements in determining
whether the exemption under this paragraph applies to a particular
situation.

(d) A particular project, activity or undertaking or work will

be considered to be of a specific duration where employes under-

stand that, upon completion of a particular project, activity, under-
takingor work, their employment will cease. There is no require-

ment that a specific termination date be known or communicated

to employes. )
(e) Whether affected employes understand at the time of hire
that their employment was for a particular project, activity or
undertaking, or work of a specific duration, shall be determined
by reference to employment contracts, collective bargaining
agreements or employment practices of an industry or a locality.
The burden of proof will be the employer’s to show that the tem-
porary nature of the project or facility was clearly understood.

DWD 279.08 -

(5) Business circumstances that were not foreseeable when

the notice would have been timely given.

(a) Factors that the department shall consider in determining -
whether the exemption under this paragraph applies include with-
out limitation by enumeration a strike or lockout at a major sup-
plier of the employer, a government ordered closing of an employ-
ment site without prior notice, the unexpected termination of a
major contract the employer has with a principal client or cus-
tomer, or an employer’s sudden inability to obtain sufficient sup-
plies to be used in production at a competitive cost.

(b) For purposes of this paragraph sudden, dramatic or unex-
pected events, are considered not foreseeable.

(6) A natural or man-made disaster beyond the control of the
employer. - ' C

(a) For purposes of this paragraph an employer must be able

to demonstrate that its business closing or mass layoff is a direct .

result of a natural or man-made disaster.

(b) Where a business closing or mass layoff is an indirect result
of a natyral or man-made disaster this exception does not apply,
but the unforeseeable business circumstances exception in sub.
(5) may apply.

(7) A temporary cessation of business operations, if the

employer recalls the affected employes on or before the 60th day )

‘beginning after the cessation.
(8) (a) At the time the 60-day notice would have been

required, the employer was actively seeking capital or business

to prevent or postpone indefinitely the closing or layoff and the

employer reasonably believed both that it had a realistic opportu- ;

nity of obtaining the necessary capital or business and that giving
notice would prevent the employers’ action from succeeding.
(b) Upon receipt of a complaint concerning an employers” fail-
ure to give notice under this subsection, the department shall
request from and the employer shall provide a written chronologi-.
cal record of those steps taken at or shortly before the time notice
would have been required, which shall include the following:
1. Written requests for loans of capital to individuals or lend-
ing institutions.

.. 2. Wiritten replies granting or denying requests for loans of ,

capital from individuals or lending institutions. If an offer for a

loan or credit is rejected by the employer, the employer must state

to the department the reasons, in writing for refusing the offer.
3. Evidence that the employer sought financing or refinanc-

ing through the issuance of stocks, bonds or other methods of

internally generated financing or sought additional money; credit

or business through any other commercially reasonable method. .

4. Evidence that the capital or business sought was sufficient,
if obtained, to have énabled the employer to avoid or postpone the
closing or mass layoff. A o . :

5. Evidence that an employer’s business source would not do

business with a troubled company or a company whose workforce

would be looking for other jobs. ,

(c) All records, individual documents or other material sub-
mitted under this paragraph shall be notarized by the employer as
required by the department. ) -

(d) The employer shall provide to the department an affidavit
verifying the content of the notarized documents. ‘

History: Cr. Register, March, 1991, No. 423, eff. 4-1-91.

Register, October, 2000, No. 538
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